UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

'BEFORE THE ADMINISTRATOR

In the Matter of )
) _ :
Ram, Inc., ) Docket No.. SWDA-06-2005-5301
) .
)
Respondent )
INITIAL DECISION

I._Introduction and Procedural Background

This proceeding was initiated on August 19, 2005 by the filing of a complaint pursuant to
Section 9006 of the Solid Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act' (“RCRA” or “Act”), 42 U.S.C. § 6991e, and the Consclidated Rules of Practice
Governing the Administrative Assessment of Civil Penalties and the Revocation/Termination or
Suspension of Permits (“Consolidated Rules™), by the Director of Multimedia Planning and
Permitting Division, U.S. Environmental Protection Agency, Region 6 (“Complainant”). The
Complaint charges Ram, Inc. (“Respondent” or “Ram”) with failing to comply with
requirements of the State Underground Storage Tank (“UST™) regulations issued by the
Oldlahoma Corporation Commission (“OCC”) and found under Title 165 of the Oklahoma
Administrative Code (“OAC™), Chapter 25, ¢ited as OAC 165:25. See 40 C.F.R. § 282.86.

Complainant alleged that Respondent failed to comply with the UST regulations at five

.of 1s facilities. The Compiaint alleged that Respondent was liable for a total of twenty violations

and sought a penalty totaling $279,752.

Ram, through counsel, filed its Answer and Request for Hearing (“Answer™) on QOctober
13,2005. The Answer admitted certain factual allegations and denied others, emphasizing that
Respondent’s facilities have been inspected by OCC many times before and found to be in
compliance. Respondent argued that the penalty was excessive for various reasons, including,
inter alia, that violations at a facility should be considered a single process violation rather than
being multiplied by the number of tanks involved, the periods of alleged noncompliance were in

|
By the Hazardous and Solid Waste Amendment of 1984, Congress added Subtitle I, RCRA to the SWDA, The
natiana! Underground Storage Tank program is set forth in Sections 901 through 904 of Subtitle 1 (42 U.5.C. § 6991
et seq) angd the Federal regulations are found at 40 C.F.R. Part 2&0. :

The Oklahoma UST program was authorized pursuant to 40 C.F.R. Part 281 on August 12, 1992 by the U.S.
Envirormental Protection Agency (“EPA”) (57 Fed: Reg. 41,874) and became cffective on October 14, 1992, The
approved State regulations were identified in the Federal Register on January 18, 1996 (61 Fed. Reg. 1221) and are

listed at 40 C.F.R. § 282.86,




fact periods of compliance, the penalty was dispropmtibnate to the harm and gravity of the
violations, and Respondent is unable to pay such a penalty.” Additionally, Respondent
conlended that the penalty should be mitigated because it relied on mdependcnt contractors and
consultants for compliance with the requirements at-issue.

On February 3, 2006, the Administrative Law Judge (“ALJ”) issued an order directing
the parties to exchange prehearing information on or before March 6, 2006. Complainant filed
its prehearing exchange on March 3, 2006. On March 6, 2006, Respondent sent copies of its
prehearing exchange by courier to the ALJ, Regional Hearing Clerk, and Complainant.

On Aprit 14, 2006, Respondent filed a Motion to Request Additional Discovery and Brief
in Support Thereof (“Ram Motion”). Ram asserted that Complainant’s inspection and.
calculation of penalties against Respondent were inconsistent with the inspection and
enforcement policies and practices of OCC, the EPA-delegated enforcement authority of the
- UST program in Oklahoma, and inconsistent with EPA’s own inspection and enforcement

policies. Ram requested: 1) copies of all EPA.inspection records and enforcement documents
for UST facilities-located in Oklahoma, including facilities owned and operated by Native
American tribes, Native American. individuals, and/or located in Indian Country in Oklahoma;

2) copies of all of EPA’s evaluations of Oklahoma’s UST Program; 3) copies of EPA’s
communications with OCC regarding Ram; and 4) a copy of the Memorandum of
Understanding or similar documents executed between EPA and OCC regarding UST regulation
and enforcement in effect at the time of EPA’s inspection of Respondent’s facility in February
2005 (Ram Motion at 2). The discovery request was denied upon the basis that setilements
involve a myriad of factors and are thus not relevant to what may be an appropriate penalty in
the instant proceeding and because of Complainant’s contention that compllance with the request

was unreasonably expenf;ive and unduly burdensome.  .»

: A hearing on this matter was held in McAlester, Oklahoma, on. May 9 through 11, 2006.
At the opening of the hearing, Complainant dropped Counts S, 6, 11, 13, 18 and 19 from the
Complaint (Transcript “Tr.” 14), thereby reducing the proposed penalty to $175,062.75.*
Respondent stipulated to liability on each count not dropped or dismissed by Complainant, but
contested the amount of the proposed penalties on that basis that they were 50 excessive as to be

a violation of substantive due process {Tr. 56, 23).

Based upon the entire record including the proposed findings, conclusions, and briefs of the
parties, I make the following: :

I1. Findings of Fact

3
Respondent withdrew its inabilify to pay argument prior to the pre-hearing exi:hange.

Tr. 14, Post-Hearing Brief at 63. Counts 3, 6, 11, and !9 alleged the failure to document that a corroston control
expert designed a field-installed cathodic protection system at Citgo Quik Mart, Goodwin’s One Stop, and Longtown
Citgo Station. Count 13 involved the failure to test Cathodic Protection Systems for metallic flex —connectors at
Goodwin’s One Stop, and Count 18 involved the failure to conduct tank tightness testing every five yeass when
using the-inventory and tank tightness method of release detection at Longtown Citgo Station.
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Ram, Inc. (“Ram™) is a corporation incorporated in the State of Oklahoma (Tr. 619} .
(Complainant Exhibit “CX” 1). Mr. Ronald Alford is the President of Ram (Tr. 619),

(€x 1.

Ram as a corporation is a “person” as defined by OAC 165:25-1-11 (40 C.F.R. § 280.12).

Ram is categorized by the federal government as a small business employing 80 to 85 -
persons (Tr. 621). '

Ram is the owner of the five gasoline and convenience store facilities identified in the -

Complaint, which are: (1) Citgo Quik Mart, 1400 E. Carl Albert, MecAlester, OK, State

ID No. 6112639; (2) Citgo Thrif-T-Mart, 650 S. Main, McAlester, OK, State ID No.
6113782; (3) Goodwin’s One Stop, 1000 Penn Avenue, Hartshorne, OK, State 1D No.
6112635, Monroe’s Service Station, 320 N. Main, Eufaula, OK, State ID No. 4604346;
and (5) Longtown Citge, HWY 9, Eufaula, OK, State ID No. 6104478 (CX 7 at 3). Ram
does not operate all five facilities. Goodwin’s One Stop and Citgo Thrif-T-Mart are not
operated by Ram employees but instead Ram has Marketing Agreements with marketers
at these facilities (Tr. 623; Respondent Exhibits “RX” 46-43).

Pursuant to OAC 165:25-1-41 [40 C.F.R. § 280.22], Respondent submitted
documentation to the OCC in order to register its USTs. - :

Ram is 2n “owner and/or operator” of USTs and UST systems located at the facilities
listed in finding 4.

Ram is in the petroleum marketing business selling gasoline, diesel, propane, kerasene

and solvents (Tr. 620). Ram is a fuel and convenience store marketer that provides

“wholesale and retail petroleum products 1o the public,

‘Ram has stipulated to liability for each and e;.rery count that has not-been dropped by

EPA, which includes at Citgo Quik Mart: Count 1 (failure to provide spill prevention for
three new tanks), Count 2 (failure to provide adequate spill preveniion capacity for six
tanks), Count 3 (failure to conduct monthly release detection monitoring of a tank during
temporary closure), Count 4 (failure to conduct monthly release detection monttoring for
five tanks); at the Citeo Thrif-T:Mart: Count 7 (failure to operate cathodic protection
system continuously for three tanks), Count § (failure to test automatic line leak detectors
annuatly for three tanks), Count 9 (failure to test pressurized lines annually or use
monthly monitoring for three tanks); at Goodwin’s One Stop; Count 10 (failwre to”
provide adequate spill prevention for one tank), Count 12 (failure to conduct stick
readings and Tank Tightness Testing as required for Inventory Control; no release
detection for three tanks); at Monroe’s Service Station: Count 14 (failure to conduct
release detection for a tank in temporary closure), Count 15 (failure to operate cathodic

 profection systems continuousty for four tanks in temporary closure), Count 16 (failwe to

test cathodic protection systers within six months of installation, then every three years




thereafter for four tanks}), Count 17 (fature to conduct an integrity test prior to installing
a cathodic protection system for four tanks); and at Longtown Citgo: Count 20 (fatlure 1o
conduct an integrity test prior to installing a cathodic protection system for four tanks)
(Tr. 56, 65).

9. On February 16 and 17, 2003, John Cernero (“Cernero”), an eavironmental engineer and
enforcement officer in the UST program at EPA, conducted an inspection of the five
Ram facilities referred to above. Mr. Cernero was accompanied during the inspection by
Mr. John Roberts of the OCC (Tr. 60, 62-63; CX 1). On February 17, 2005, they
reviewed additional records concerning the USTs at Ran1’s offices located at 106 6
Street, McAlester, Oklahoma. Upon completion of the inspection, Mr. Cernero reviewed

- the inspection reports, determined the violations and developed a draft complaint (Tr.

G4). Nolice of this action was given 1o the State of Oklahoma prior to the issuance of the
Complaint pursvant to the Memorandum of Agreement (“MOA”) with the State and
Section 9006(a)(2) of the Act, 42 U.S.C. § 6991e(a)(2) (CX 7 at 2; Tr. 64, 389).

10. Every year, EPA Region 6’s UST office conducts oversight inspections in Oklahoma (Tr.-
38). One set of inspections is allowed per year due to limited resources (Tr. 40). In
2004; EPA and OCC conducted a joint inspection of the USTS in the Pittsburg County
geographical area (Tr. 40). The geographic area was chosen in consultation with Greg
Pashia, an EPA Compliance Officer with the UST office, EPA’s UST Section Chief,
Willie Kelley, and the manager of the OCC Compliance Office in Oklahoma City, Butch
Jeffers (Tr. 37). Citgo Quik Lube, an UST in McAlester, Oklahoma, owned by Ram, was
inspected for that geographical area on November 10, 2004 (Tr. 30-31; 40; 43). Three
violations were found concerning cathodic protection (Tr. 31). EPA issued a field
citation’ in the amount of $750 which Ram paid (/d.; 44-45). In December 2004, EPA’s
Gregory Pashia received a phone call from John Roberts of OCC regarding an
Aboveground Storage Tank (“AST™) release of product from one of Ram’s facilities.®
These violations raised concerns within Region 6 concerning compliance with UST
reguiations at other facilities owned or operated by Ram (Tr. 32). This led to the EPA
inspection of the Ram facilities on February 16 and 17, 2005, referred to in finding 9 (CX

).

11. Mr. Cernero calculated the proposed penalties in the Complaint (Tr. 65; CX 12; CX 19).
I1e testified that the purpose of penalties was to deter violations and that under the
statute, as amended, the maximum penalty was $11,000 per tank, per day of violation
(Tr. 66). In calculating the penalties, he used the EPA Penalty Guidance For Violations .
of UST Regulations (OSWER Directive 9610.12, November 14, 1990) (“Guidance”™) (1.
67; CX 12). He pointed out that the Guidance or “penalty policy” was made up of two
general components, an economic benefit component, which is intended to remove any
amount the owner or operator may have pained from noncompliance, and a gravity-based
component, which is concerned with the potential for harm and deviation from the

-~

5 B
For fisld citations, EPA does not use the penalty policy to determine a penalty. Instead, the penalty is based on a
table cregted by EPA headquarters which is desigried to deter violations but is usually kept low (Tr. 48-49).

« Tr.32. ASTs are regulated under the Clean Water Act rather than RCRA.
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4.

regulations {Tr. 67-68). The economic benefit and gravity-based components are added
together to yield a penalty target figure which 1s included in the complaint (Tr. 82;

Guidance at 3).

. Mr. Cernero testified that the economic benefit component was composed of “avoided

costs” (periodic operation and maintenance expenditures averted by the violator’s failure
to comply) and “delayed costs” {costs deferred by the violation but which will be
incurred later to achiéve compliance) (Tr. 68, 6%). Avoided costs are calculated as
avoided expenditures, plus avoided expenditures, multiplied by the interest rate,
multiplied by the number of days, and divided by 363 days, which determines the interest
incurred {earned] if money is put inthe bank. This is multiplied by the marginal tax rate
to see what Respondent would actually save (Tr. 69, 70; Guidance at 5). Delayed costs
are calculated as delayed expenditures, multiplied by the interest rate, multiplied by the
uumber of days, and divided by 365 days (Tr.70-71; Guidance at 7). '

. The gravity-based component of the penaity is determined from a matrix having values

of Major, Moderate, and Minor for deviation from the requirement on one axis, and
Major, Moderate, and Minor for the potential for harm on the other (Tr. 72; Guidance,
CX 12). The matrix has nine cells ranging from $50 for a minor deviation from the
requirement and a minor potential for harm to $1,500 for a major deviation from the
requirement and a major potential for harm. The gravity-based component equals the
matrix value plus or minus the violator-specific adjustments, times the environmental .
sensitivity multiplier, times the days of noncompliance multiplier (Tr. 72; Guidance at §).
As a guide to determining the appropriate gravity level, a list of selected violations of the
Federal UST requirements and the associated deviation from the requirements and
potential for harm has been developed (Guidance, Appendix A, Malrix Values for
Selected Violations of Federal Underground Storage Tank Regulations). Subpart B 1s
entitled “UST Systems: Design, Construction, Installation, and Notification.” This ltst is -
based on the performance standards for new UST systems in 40 C.F.R. § 280.20. An
example of a violation from the list is installation of an Improperly designed and
constructed metal tank that fails to meet corrosion protection standards. The unit of
violation is indicated to be per tank, the deviation from the requirement is major, the
potential for harm is moderate and the matrix value is specified as $750.

Violator-specific adjustments to the matrix values are based on the violator’s
cooperation, degree of willfulness or negligence, history of noncompliance, and other
unique factors (factors not in the top three categories, an example of which may be an act
of God) (Tr. 73, 78; Guidance at 8, 11). The Guidance provides that prior to settlement
negotiations, enforcement personnel have the discretion to use any relevant information
to adjust the matrix value upwards or downwards (Guidance. at 10).” The Guidance

allows adjustments of up to a 50% increase or a 25% decrease, except for History of

15.

Noncompliance, which providcs for an up to 50% increase only.

Mr. Cemero testified that repairs or modifications [subsequenl to discovery of the
violation] were not factored into the penahy calculation because correcting the violation
is something that should have been done in the first place (Tr. 88, 89). He peinted out

Chy




16.

17.

that under the penalty policy {Guidance] some leeway might be given in reducing thc
penalty for cooperation if the violator was deing something over and beyond what the
regulations required. The degree of Willfulness or Negligence considers such factors as
the control the violator had over the events constituting the violation, whether the events
constituting the violation were foreseeable, whether the vicolator made good faith efforts
to comply and/or took reasonable precautions against the events constituting the
violation, and whether the violator knew or should have known of the hazards associated

with the conduct (Guidance at 11, 12).

The History of Noncompliance is covered in Section 3.2.3 and provides, inrer afia, that
previous violations of any environmental regulation are usually considered clear

evidence that the violator was not deterred by previous interaction with enforcement staff
and enforcement actions (Guidance at 12). Unless the current violation was caused by
factors entirely out of the contro! of the violator, prior viclations should be taken as an
indication that the matrix value should be adjusted upwards. Factors considered here
inchude the number and seriousness of the previous violations, the time period over
which the previous violations oceurred, the similarity of the previous violations and the
violator’s response to the previous violations with respect to correction of the problem

(1d.).

“Other Unique Factors” are covered in Section 3.2.4 and provide for an adjustment for
unaniicipaled factors that may arise on a case-by-case basis. As in other adjustment
factors, the adjustment may be upwards as much as 50% and downwards as much as 25%

(Guidance at 13).

..The Environmenta! Sensitivity Multiplier (“ESM™) takes into account the adverse

environmental effects that a release caused by a violation may have had given the
sensitivity of the local area (Guidance, Section 3.3 at 13). The ESM is distinguished
from the potential-for-harm factor which takes into account the probability that a release
or other harmful action would eccur because of the violation (Id). Instead, the ESM
addressed here looks at the actual or potential tmpact that such a release, once it did
occur, would have on the local environment and public health. The ESM will be either
low, moderate or high dépending on factors such as the amount of petroleum or '
hazardous substance actually or potentially released, toxicity of petroleum or hazardous
substance released, potential hazards represented by the release or potential release,
actual or potential human or environmental receptors including the likelihood that a
releas¢ may contaminate. a nearby stream or river, number of drinking water wells
potentially affected, proximity to sensitive areas such as wetlands, proximity to sensitive
populations such as children in schools, etc. A low environmental sensitivity is given an
ESM of 1.0, a moderate environmental sensitivity is given an ESM of 1.5 and 2 high
environmental sensitivity is given an ESM of 2.0 (Guidance at 14).

. The Days of Noncompliance Multiplier (“DNM”) is an adjustment 1o the matrix value
which takes into account the days of noncompliance (Guidance, Section 3.4 at 14, 15).
This multiplier is determined from a table which indicates that days of noncompliance
from 0-90 have a DNM of 1.0, days of noncompliance from 91-180 have a DNM of 1.5,




days of noncompliance from 181-270 have a DNM of 2.0, days of noncompliance from
271-365 have a DSM of 2.5 and for each additional 6 months or fraction thereof 0.5 is

added to the multiplier (/d.).

20. Count I alleged that Respondent failed to install spill prevention devices for three new
tanks at Citgo Quik Mart, McAlester, Oklahoma’ as required by OAC 165:25-2-39(a)
and 40 CF.R.§ 280(c)(1).* The 12,000 gallon capacity tanks are used for unleaded and
premium [gasoline] and for diesel and were installed on October 1, 1990. The tanks are
located to the north of the station building and were installed in a noxth south
configuration.” Although each of the tanks had fill ports on the north and south ends,
only the south fill ports were equipped with spill prevention devices (“spill buckets”)
designed to prevent releases to the environment when the transfer hose is detached from
the fill pipe. The Complaint alleges and Mr. Allford testified that spill buckets were

. never installed on the north side [fill ports prior to the EPA inspection] (Tr. 645).

21. Explaining how he calculated the penalty for Count 1, failure to provide Spill Prevention
for new tanks, Mr. Cernero testified that the economic benefit component was based only
on delay because installation of the spill buckets was an expense which could not be
avoided (Tr. 90). Therefore, avoided costs were zero. He estimated the cost of installing
the spill buckets as §1,000 per UST and used a discount rate of 7.8 percent, an inflation
rate of 3 percent, a marginal tax rate of 38.9 percent and a delay period of some 1,600
days to arrive at an economic benefit for delayed costs of $137.98 per tank or a total of

$413.94 (Tr. 93, 94),

22. Turning to the gravity portion of the penalty for Count 1, failure to have spill prevention
devices, Mr. Cernero testified that this was a major deviation from the requirements and
there was a major potential for harm. He asserted that spill buckets were a major
component of the UST program, that here there were no spill buckets at all and that the
potential for harm was also major, because contamination could oceur over time, “spill
after spiil after spill” (Tr. 94). This testunony is misleading and is not accepted for
several reasons, The record shows that there were spill buckets on the south fill ports of
the three tanks at issue, that the south fill ports were the only ports used in delivering
product to the tanks, and that it was impractical to deliver product to the tanks via the
north fill ports, and there is no evidence that any deliveries were ever made through the
north ports. Mr. Cernero’s determination that the potential for harm was “major” was
apparently based on his “spill after spill after spill scenario.” However, there is simply
no evidence of any spill occurring at this station. Therefore Mr. Cernero’s determination
that the failure to have spill buckets on the north ports of the tanks at issue was a major
deviation from the requirements is not accepted. Instead, the deviation from the
requirements under the circumstances present here is moderate, and the potential for

7
The'tanks are referred to as new because msta]latlon was commenced after December 22 1988 (40 C.FR. §
280.12).

OAC 169:25-2-39(a) provides that underground storage tanks must have spilf and overfill protection on the tanks.

Site Sketch, RX 71, The Site Drawing attached to the UST Inspection Checklist prepared by Mr. Cemero (CX-1)
* shows the tanks paralle! rather than perpend:cu!ar to the station building. _




harro is minor, resulting in a penalty from the matrix of $100. As to violator-specific
adjustments, he applied, a factor he referred to as “neutral”, meaning that there was no
increase or decrease in the matrix based penalty. Contending that he was trying to be
lenient, he used an environmental sensitivity multiplier factor of 1. Concerning the days
of noncompliance, he stated that the tanks were installed in 1990 and that the earliest date
of compliance could have been the date he conducted his inspection.'” He explained,
however, that because of the statute of limitations, the Agency could not claim penalties
more than five years back, meaning that the days of noncompliance for penalty
computation purposes started on September 30, 2000. According to Mr. Cernero, this
resulted in 1,600 days of noncompliance and a noncompliance multiplier of six. He
stated that there were three tanks and that the penally was based on per tank per day of
violation. The proposed penalty for Count 1 was thus calculated as 3 times $1,500, (the
gravity-based penalty for a major violation having a major potential for harm from the
matrix), plus 0 for violator specific adjustments, times 1 for the environmental sensitivity
multiplier, times 6 (the days of noncompliance multiplier), which equals $27,000. This
figure plus the economic benefit of $413.94 equals the proposed penalty for Count 1 of
$27,413.94 (Tr. 96; Complaint, Attachment A, Penalty Calculations). The penalty as
recalculated, assigning a moderate deviation from the requirements and a minor potential
for harm, is still substantial: $100 from the matrix, times 3 (the number of tanks), times
6 (the days of noncompliance multiplier), which equals $1800, plus $413.94 (economic

benelit), which equals $2,213.94.

23. Under questioning as to why he treated these tanks as having no spill buckets at all when
in fact they did have spill buckets [at the south ports], Mr. Cernero acknowledged that as
long as they dropped the fuel at the south end there would be no spill (Tr. 96). He
seemed oblivious of the fact that this was the situation here, as there is no evidence of a
fill ever being made through the north ports and certainly no evidence of a spill. He
maintained, however, that there was nothing to prohibit an owner or truck driver from
making an erroneous drop and then having a spill. Accordingly, he asserted that if fa
tank] had two i1l ports, it should have two spill buckets (/d.). Asked whether the fact the
south ports had spill buckets would minimize the possibility of a mistaken fill to the
north ports, Mr. Cernero replied no, explaining that, if they (Ram} wanted these poits to
be closed and not to be used as fill ports, they should have used permanent caps or caps
that were different than regular caps (Tr. 97, 98). Although he recognized that one of the
caps on the north port (tank unidentified) had a padlock (Photo, RX 3}, he testified that
this was not unusual because people' {owners or operators] did not want their gasoline
stolen. He stated that there was no sign indicating “do not fill” or any other indication
front which a driver could determine not to deliver-to those ports. He hypothesized that
there could be a situation where for some reason, such as traffic or parked cars, a driver
could not get to the south ports and was forced to use the [north ports). He opined that
the potential. for some. truck driver to inadvertently use the north ports was pretty high
(/d.). This testimony fails to recognize that the north fill ports on the tanks were not

10

February 16, 2005 (Tr. 95). Because, as noted finding 25, infre, spill buckets were installed on the north fill ports in
January 2006, Mr. Cernero’s claim of leniency in penaity calculation has some credence as to the determination of

the days of noncompliance for Count 1.




color coded, so that a driver would have to inquire [of station personnel] as to the produet
to be put in a tank making it highly unlikely that a fill would be made through the north -
ports. Moreover, Mr. Mike Majors, an environmental consultant for Ram, noted that
OAC Rule 2-39, while requiring that USTs must have spill and overfill protection, did
not specify that every port have spill protection. He opined that because the Ram tanks
referred to in Count 1 had spill and overfill protection, they complied with the rule (Tr.
44723, Read literally, OAC 2-39 requires spill and overflil protection on the tanks rather
than the fill ports (infra note 12). He pointed out that OAC inspection reports, dated 7-
15-05 and 7-02-04, did not indicate violations of the splll and overfill protection rule but
instead indicated that spill and overfill protection were in place (Tr. 440-41; RXs 5 and 6,

rCSpectlvely}

24 Mr. Allford testified that they did not intend to and in fact did not use the north poris for
delivering product to the three 12,000~ gallon tanks at Citgo Quik Mart at issue in Count
1 (Tr. 656). He explained that for the past 16 years, trucks delivering product had turned
off Carl Albert Parkway pulling under the canopy next to-the building to the east (Tr.
646). He stated that the unloading poris were on the right side of the truck -- product is
unloaded from the tank truck usually by gravity and at unloading, the truck is parked
directly over the USTs -- and that because of the length of the truck, the landscaping and
the corner layout, it was virtually impossible to come in at an angle where you couid
unioad from the right side [into the north ports] (/d.). He testified that “...so we haven't
done that” (Tr. 646). He illustrated the configuration of the tanks with a site sketch (Tr.
644-45; RX 71). He acknowledged that it was not impossible to use the north ports for
unloading large trucks, but insisted it was not practical or feasible to do so {Tr. 644, 656).
Mr. Majors confirmed that it was not practical to use the north ports to deliver product to
the tanks at Citgo Quik Mart, because the north ports were located in two of the primary
driveways (o the facility and, in order to gel a semi-truck in that location, you would have
to block or restrict access to the driveway, limiting access to the pumps or store (Tr. 443},
He testified that the north ports were not tagged or color coded so that a driver would not
know what product to put in which tank. He stated that, when asked, Twilah [Monroe]
said that the [north] fill ports had not been used during the life of the tanks, i.e., since

finstallation in] 1990 (Tr. 439).

. Ran installed spill buckets on the north ports of the tanks referred to in ﬁhding 24 in
January 2006. Ram pur{,hased the spill containment devices, referred to as “spill
containment manways,” separately and the manways were installed by SSR (Service
Station Repair, Inc) (Invoice, RX 4). Mr. Allford remembered the cost of the installation
was $1,600 or $1,300 (Tr. 642). He further testified that Mr. John Roberts of the ocC
was at the site almost every day during the tank installation [in 1990] observing the
installation, giving recommendations and advice (/d.). According to Mr. Allford, Ram
installed spill buckets on the south ports where they were instructed to do so and Mr.
Roberts stated that spill buckets were not necessary on the north ports." Asked whether
Ram could have [permanently] capped the north ports, Mr. Allford replied that was

S
tn
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Tr. 642, 645. Although Mr. Roberts was present in the court room during the hearing, he was not called as a

wilness.




where the submersible {transfer] pumps (“STPs”) were tocated.” He further stated that
the north ports were used for removing water and other product from the tanks and that

he did not want to permanently cap them.

26. Count 2 alleges a failure to provide adequate spill prevention for six USTs at Citgo Quik
Mart as required by OAC 165:25-2-39(f)(1), 40 C.F.R. § 280.20(c)(1)." The Complaint
goes on to allege that at the time of an inspection on February 16, 2005, it was observed
that all six of Respondent’s USTs contained spill containment buckets (spill containment
devices) that were full of debris and/cr product, such that the capacity of the spill buckets
was reduced and the buckets were not capable of containing product from the transfer
hose should product be released after the transter hose was detached (Complaint § 19).
Count 2 is based on Mr. Cernero’s observation during the mentioned inspection that the
spill buckets were filled with product and/or debris (CX 1; Tr.100). At the hearing, he
testified that the spill buckets were filled with either fuel or debris such that the capacity
was reduced and there was not sufficient capacity. He pointed out that the standard spill
bucket would hold about five gallons to contain a spill he described as “usually anywhere
from three to five gallons, three or four gallons” (Tr. 101-02). He explained that the spill
buckets were not intended to have the capacity of the transfer hose which he indicated
was about 15 feet in length and held approximately 15 gallons.™ :

27. Explaining his penalty calculation for Count 2, Mr. Cernero testified that the economic
benetit was zero (Tr. 100, 104). He regarded the gravity as a major deviation from the
‘requirement and a major potential for harm because of the potential for a spill (Tr.100-
01). He insisted that the [spill buckets] must have sufficient capacity [to contain a spill].
Elaborating on this assertion, he stated that the capacity was “considerably or
significantly reduced” and that, if the hose were released too soon, there would not be
enough capacity to hold the minimal [product] that is usually in the hose even after the
flow of fuel to the hose is shut-off. He opined that this would result in product on the
concrete, causing contamination and some fire hazard (Tr. 101-03). He testified that the
spill buckets were almost comptetely full and estimated they feach] would hold about an

_ additional one gallon (/d.). He stated that in his 17 years experience doing inspections he

had never seen spill buckets filled to this capacity before and that there was “fjust trash
in there” (Tr. 105). In further testimony, Mr. Cernero was less positive, stating that he
believed the OCC inspector noticed it [the condition of the spill buckets] too, and that i

iz _
Tr..656. The UST Checklist (CTX 1) indicates that each of the three tanks at issue in Count 1 had two STPs and two
fill ports byt that only the north STPs were used to transfer product to dispensers at the istands. .

The regulation ( CTX-30), OAC 165:25-2-39, Spill and overﬁil-protection, provides in pertinent part:

(a) Underground storage lanks must have spill and overfill protection on the tanks.
L
{f) Except as otherwise pravided in (g} of this sectian, in order to pievent spilling and overfilling associated with
product transfer to the underground storage tank system, the following prevention equipment must be used:
(1) Spilt prevention equipment that will prevent release of product to the environment wlien the transfer hose is
detached from the fill pipe (for example, a spill bucket or a drain system}. ‘
A “standard spitl bucket” has a capacity of approximately five gatlons, but its actual capacity in a particular
instance is left to the judgment of the owner or operator (UST Technical Requirements { 53 FR 37082 (Septernber

23, 1988); CTX-13 at 85).
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his (Cernero’s) opinion they both agreed that it was signtficant enough “to say it was a
violation” (/d.). Mr. Mike Majors, a consultant for Ram, testified that he reviewed release
detection data supplied by Ram, from which he concluded Ram [Citgo Quik Mart] had

 received product on the day of the EPA inspection (Tr. 445-46). He opined that product

_in the spill buckets could have resulted from those deliveries. Explaining further the
penalty calculation for Count 2; Mr, Cernero stated that the penalty from the matrix ‘was
© $1,500, that no violator specific adjustinents [were applicable], that the environmental

sensitivity factor was | and that the violation was regarded as one-day (1r. 102). Thus,
the penalty from the matrix of $1,500 multiplied by 6, the number of tanks, equals the
proposed penalty of $9,000 for Count 2 (Tr. 104). Although the record is clear that the
standard capacity of a spill bucket is approximately five gallons (supra note 14; Majors,
Tr. 446), Mr. Cernero’s determination thar the reduced capacity of the spill buckets
shown here is a major deviation from the requirements having a major potential for harm
fails to recognize that the actual capacity of a spill bucket in a given instance is left to the
judgment of the owner or operator {/d.). Thercfore, a cogent argument might be
fashioned that, in the absence of evidence of a spill, no violation has been shown.
Respondent has, however, stipulated to liability on all counts, contesting only the amount
of the penalty (Tr. 56, 251). It is concluded that the judgment question of the capacity of
the spitl buckets places this violation in the category of a moderate deviation from the
requirement having a minor potential for harm. The penalty from the matrix is therefore
$100 and, given that there were six tanks at issue, the penalty for Count 2 1s 5600.

28. Count 3 alleges Respondent failed to conduct monthly release detection monitoring of a
tank during temporary closure at Citgo Quik Mart. This count is based on a 12,000-
gallon diesel tank shown on the Site Drawing as south of the three 12,000- gallon tanks at
issue in Count | and described as being located on the “west side” [of the Station
Building] (CX 1; Complaint, § 24). The Complaint alleges that Respondent’s
representative (subsequently identified as Twilah Monroe, Tr. 614) stated at the time of
the inspection that this tank was not being used (/4.9 23). However, Ms. Monroe-
subsequently testified that that this tank was also used as an emergency tank, i.e.,if a
tanker truck had more product than the USTs could hold, the excess would be placed in
that tank. The use described by Ms. Monzge does not qualify the tank as an “emergency
backup tank” under the regulation and the tank would still be subject to the UST rule, if it

contained a regulated substance.”

29. Under the regulation, OAC 165-25-3-62(a), when a tank is temporarily taken out of
service, the owner or operator must, infer alia: (1) Continue the operation of corrosion
protection as required by this Chapter; (2) Continue release detection as required by this
Chapter; (3) Comply with the requirements of this Chapter conceming release reporting
and corrective action; and (4) Notify the Commission of a change in service on the
prescribed form. Release detection is not required as long as the underground storage
tank system is empty (QAC 165-25-3-62(b)). Under the regulation, OAC 165-25-3-62

i3
~ Cernero, Tr. 409 -10. “De Minimis” exclusions from the UST rule include “(3) those [tanks] that serve as
emergency backup tanks, hald regulated substances for only a short peried of time, and are expeditiously emptied
after use.” (UST Technical Requirements, note 13 supra, at 38). Mr. Cernero described a “short period of time” as a
reasonable period of time meaning that the product is removed {from the tank] within a few days (Tr. 409).
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(b}, a tank 15 empty when using commonly employed practices no more than one inch of
residue remains in the tank. Mr. Cernero testified, however, that when he and Mr.
Roberts stuck the tank, there were eight or nine inches of product within the tank {Tr.
106-07). He therefore concluded that Ram was lequued to do some type of release

detection.

30. Explaining his penalty calculation for Count 3, Mr. Cernero stated that, although there
would be somne labor for monitoring the tank, he considered that the economic benefit
was insignificant and not worth calculating (Tr. 106). He emphasized, however, that this
was a major deviation from the requirements and a major potential for harm and thus he
used the matrix figure of $1,500 (Tr. 107). He testified that the deviation from the
requirement was major because as long as there was product in the tank, monitoring was
required every 30 days.'® He stated that without monitoring, you would not know that a
release had occurred (Tr. 107-08). He regarded the poteutial for harm as major because a
tank with eight inches of product was not being monitored. Regarding the period of
noncompliance, he testified that Ram was not in compliance at the time of his inspection’
and that because Rant was only required to keep moniloring data for 12 months and they
apparently had no such data, he considered that the period of violation should be one year
and a day (Tr. 109). He testified that the days of noncompliance from March 1, 2000 to
May 24, 2004 or 1,545 days shown in the penalty calculation (Complaint at 46) was a
typo, an error “due to cut and pasting”, and that the days of noncompliance should have '
been one year, plus one day, that is, from February 16, *04, to February 16,’05, or 366
days (Tr. 109). Under the Guidance, this resulted in a days of noncompliance multiplier
of 3 which he used in the penalty calculation, resulting in a proposed penalty for Count 3
of $4,500 (Tr. 110). Although the extent of deviation from the requirement is major in
that monitoring was not being conducted on the premise that the tank was empty when in
fact, it contained eight inches of product, Mr. Cernero’s determination that the potential
for harni was major is rejected because of the small amount of product remaining in the
tank'” as opposed to it being full or some major fraction thereof. The potential for harm
is therefore minor with a matrix value of $200. Given the days of noncompliance
multiplier, this results in a penalty for Count 3 of $600 rather than $4,500.-

. Asked whether he was aware that the diesel tank at Citgo Quik Mart referred to in Count
3 and also the tanks at Monroe’s Service Station (Counts 14, 15, and 16) contained
product, Mr. Aliford replied that the drivers were instructed to remove the product (Tr.
647). He related, however, that when the hose is put down [in the tank] to extract the
product, there is an extreme amount of pressure (suction) which sometimes causes the
[fiexible] hoses to curl up and thus product flow from the pump would discontinue,
leading the drivers to believe they were out of product (7d.). He explained that this

(W'}
—

%
QAC 165:25-3-5, General Monitoring requirements, provides that tanks must be monitored at least every 30 days
for releasgs using one of the methods or combination of methods listed in this Chapter, except that: .

Using information from page 9 of “Doing luventory Control Right” (RX 2, Attach 4), it appears that an eighth- inch
of product represents approximately 13 gallons, capacity of tank not stated. Therefore, an inch of product represents
approximately 104 gallons and eight inches of product would convert into apptommately 832 gallons. Compare

Twilah Monroe who indicated that nine inches of product would equal 65 to 70 gallons (Tr. 600). However, she was

referring to the 1,000-gallon premium tark at Monroe's. Service Station (Count 14),

12




problem was addressed by affixing the hose to a measuring stick which would hold the
hose in place (T1. 648). Mr. Allford testified that “we” thought all of the product at
Eufaula [Monroe’s] had been removed, but only 60 to 65 galleus {remained]. Refemnﬂ
to the other tank [the diesel tank at Citgo Quik Mart], he stated “we weren’t aware of it”
[that.it was not empty] (Tr. 648). He acknowledged that the fact the mentioned tank and
the tanks at Monroe’s contained product was a mistake. (Id.)

- Count 4 alleges that Respondent failed to conduct monthly release detection monitoring
for five tanks at Citgo Quik Mart as required by OAC 1635:25-3-5 (supra, note 12). The
Complaint goes on to allege that because all of these USTs were installed on October 1,
1990, the systems were required to be equipped with corrosion protection and spill and
prevention equipment upon installation as required by OAC 165:25-2-31 through 165:25-
2-42 (/d. 9§30, 31}. Mr. Cernero testified that [at the time of his inspection] Ram was
using the Inventory Control and Tank Tightness Testing method [of release detection]

- which was not allowed because the tanks were “put in” during 1990 (Tr. 111). He

pointed out that this method was only allowed for 10 years [after installation or a tank is

upgraded, whichever is later] and that they, Ram, were beyond the deadline for coming
up with a menthly monitoring system (OAC 165:25-3-5). Upgrading was not allowed

because these were considered “new tanks”, being installed after December 22, 1988

(supra, note 6), and had to have all the “bells and whistles” when they went into the

ground (Tr. 113). He testified that the economic benefit component was evaluated for

avoided costs and delayed costs and that “{o]nly the avoided [delayed] costs was (sic)
considered in this count.”'® He stated that Automatic Tank Gauging (ATG) was the
common method. used to conduct monthly release detection and he estimated the capital
expenditure for installing ATG equipment at $5,000 (Tr. 110-11). Using this figure, he
calculated an economic benefit for delayed costs of $145.89 per UST or a total for five
tanks 01 $729.45. The sum of $145.89 per UST was calculated using a discount rate of

7.8 percent with 3 percent inflation rate, and a [marginal] tax rate of 38.9 percent.

(]
69

. Mr. Cernero considered that both the deviation from the requirements and the potential
for harm for Count 4 were major, resulting in a $1,500 penalty from the matrix (Tr. 111-
12). In considering the potential for harm, he made no allowance or recognition of the
fact that Inventory Control and Tank Tightness Testing were employed by Ram as a
method of release detection. He pointed out that under that method it was only necessary

~ to test the tanks once every five years and he emphasized that Inventory Control and
Tank Tightness Testing were never meant to be a permanent method of monthly

monitoring (Tr. 114-13). Mr. Cernero’s conclusion that the deviation 1s major is rejected
because Ram was conducting a method of release detection, even if it was the incorrect
method.. A major deviation finding is appropriate in cases where no release detection at
all is being conducted. In this case, a moderate deviation resulting in a $1,000 penalty
from the matrix will be applied. Again, Mr. Cernero made no violator specific

o
[S3]

P8
Tr. 110. Mr. Cemero obviously meant “defayed” costs because the cost of ATG or similar equipment could n‘otrbe
avoided, if compliance were to be achieved. Although he again used “avoided costs” instead of “delayed costs” |
further testimony concerning his penalty calculation for Count 4 (Tr. 111), it shouid be noted that no avoided costs
are included in the economic benefit component of the penalty calculation (Complaint, Attachment A at 46, 47;

Determination of Penalty, CTX-19 a1 6).




adjustments, he applied an environmental sensitivity multiplier (“ESM”) of 1, he
considered thal the length of the violation was one year and one day and applied a days
of noncompliance multiplier of 3, which equals $3,000. This figure times five, the
rumber of tanks, equals $15,000, so the penalty for Count 4, adding the cconomic benefit

of $729.45, is $15,729.45. (Tr. 117). -

34. As indicated above, the five tanks at Citgo Quik Mart were installed on October 1, 1990,
were thus considered “new tanks™ and were required to be equipped with corrosion
protection and spill and overfill protection equipment upon installation (QAC 165:25-2-
31 through 165:25-2-42; 40 CFR. § 280.20). Mr. Cerriero testified that it was his
understanding that the five tanks at Citgo Quik Mart had corrosion protection in the form
of “sacrificial anodes™ when the tanks were installed."” He explained that these were
STI-P3 tanks meaning Steel Tank Institute tanks protected three ways and that the
approved steel tanks had factory installed cathodic protection when they went in the
ground.”® He stated that although the tanks had an impressed current system, it was not
required and that “if your tanks are up 1o standard and functioning properly, then you
don’t have to do anything” (74)). Mr. Majors testified that the tanks had a cathodic
protection facility when they were installed and that, atthough not required, Ram at its
discretion instalied an impressed cutrent cathodic protection system at the facility
apparently in August of 1996 {Tr. 450, Visual Inspections, Inc. (“VI”) invoice, dated
Febroary 15, 1997, RX 12). Visual Inspections repaired the corrosion control system at
Goodwin’s One Stop in October of 1998 (VI invoice, dated October 23, 1998, RX 13}
Making-some assumptions, Mr. Majors stated that Ram considered installation of the
impressed cathodic protection system to be an upgrade rather than a modification and
thus the time for using inventory control as a method of leak détection was extended for
an additional ten years (Tr. 450-51). Askéd whether he considered this position to be

unreasonable, he replied in the negative.
35. Complainant has withdrawn Counts 5 and 6.

36. Count 7 alleges that Ram failed to operate cathodic protection system continuousty at

 Citgo Thrif-T-Mart, McAlester, OK. The Complaint goes on to allege that in accordance
with OAC 165:25-2-52 (40 C.F.R. § 280.31(a)), corrosion protection systems must be
operated and maintained in accordance with the manufacturer’s instructions and
specifications to provide continuous corrosion protection to metal components of the
storage tank systerm that are routinely in contact with the ground (Complaint, § 48).
Based on Mr. Cernero’s inspection conducted on February 16, 2005, Complainant
determined that the cathodic protection system (impressed current system) was not in
operation (rectifter was off at the time of inspection and could not remain on after the

19
Tr. 280. Chapter 25 of the Oklahoma Corporation Comrnission regulations (Section 163:25-1-11) contains
definitions and “Sacrificial anode” is defired as meaning “a device used to reduce or prevent corrosion ofa metal in
an clectrglyte by galvanic coupling to a more anodic metal” (CTX 30 at 12).

I

Tr. 281. Section 165:23-1-11 of the Oklahoma Corporanon Commission regulations defines “Cathedic protection”
as a “lechnique designed to prevent the corrosion of a metal surface by making that surface the cathode of an
electrochemical cell. For example, protection can be accomphshed with an impressed current or galvanic anode

‘system” (CT}( 30at 8,9
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38.

power was switched on) (Complaint, § 49; Inspection Checklist, CX 1). The Inspection
Checklist staies, inter alia, that the [CP System] was tested on March 19, 2004, that the
CP System was off at time of the inspection and that the “CP Systein shuts off must have
overload” (CX 1 at 14). Mr. Cernero testified that when he turned the box on at the time
of his inspection current flowed for maybe 20 seconds and then shut off, indicating there
was some kKind of short or malfunction (Tr. 121). He stated that “we” tried to turn the

" system.on at Jeast twice and were never able to get the reading up to 850 millivolts,

indicating that there were some major problems with this piece of equipment (Tr. 122).

. In determining the proposed penalty of $11,250 for Count 7, Mr. Cernero testified that

the economic benefit was insignificant as the only thing they probably saved was some
electricity.(Tr. 118). He stated that the only issue here was the gravity base and he
constdered cathodic [corrosion] protection as a major component of the UST program,
asserting that if corrosion protection is not provided for steel tanks, corrosion will occur
and cause leaks (Tr. 119). He asserted that a metal tank, not protected from corrosion,
would continue to corrode, particularly if it is an older tank (Tr. 120). He emphasized
that { without corrosion protection] “[c]orrosion will not be stopped” (Tr. 121). Mr,
Cernero explained that there were three major components of the UST program: release
detection, spill and overfill protection, and corrosion protection {1r. 120). He therefore
determined that the deviation from the requirement was major (/d.). He considered that
there was a high potential for a release and that the pofential for harm was also major,
resulting in a $1,500 penalty from the matrix. He testified that he calculated the
proposed penalty of 511,250 [for the three tanks) by “zeroing out” the economic benefit
component, atlowing no violator specific adjustments, applying an environmenitally
sensitive multiplier of 1, and applying a days of noncompliance multiplier of 2.5 based
on his determination that there were 331 days of noncomplianee, that is, from March 19,
2004, the date of a report reflecting that the Cathodic Protection System was working

‘properly, to February 16, 2005, the date of the EPA inspection (Tr. 126-27; Complaint,

Attachment A at 49). As noted infra, however, the only components of the UST system
subject to corrosion involved in Count 7 are the pump manifolds.

The report that the Cathodic Protection system at Citgo Thrif-T-Mart was working '
properly, referred to above, is dated March 19, 2004, and was conducted by Undetground

Service Campany (RX 23). The first page of the report has a block checked “yes” in

response to the question of “Is the Cathodic Protection system working properly?” Mr.
Cernero, however, focused on the second page of the report which shows test readings
and states after “Remarks,” infer afia, that “UL [unleaded] pump-(SuB) [submersible].
Readings are low-cannot adjust. [illegible] 1 5lb anode would correct the problem.™' He
pointed out that the readings said to be low were at location number 16 on the report
which was an unleaded submersible purnp (Tr. 123). The readings were below 850
millivolts or .85 valts. In further testimony, he explained that the component was called

the “pump manifold”, which is the portion of the pump visible from the surface. He

2 Althaugl Mr. Richard Heck, the owner of Underground Service Company and the person conducting the

March 19, 2004 test of the Cathodic Protection system was a witness at the hearing, he was not asked to clarify his

report.
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noted that the pump manifold routinely contains product and that because it was in
contact with the soil, it should be protected from corrosion and observed that apparently,
the vollage being generated by the anode in that particular area was insufficient (Tr. 123-
24). Asked to reconcile this conclusion with the fact the report indicates the Cathodic
Protection system was working properly, he replied that it was missed or {the person
conducting the test] did not realize that it had failed (Tr. 125). He emphasized that there
was no evidence of a repair. However, there is an OCC Compliance Inspection report
dated January 11, 2005 which states that the rectifier of the cathodic protection was
mspected by the OCC and was found to be running at 5 amps (RX 18). ‘Mike Majors
testified that this indicates correct operation of the cathodic protection system. He also
noted that the cathodi¢ protection system was required to be checked every 60 days,
which explained why Ram had not identified a-problem with it between the January 11,
2005 inspection by OCC when it was found to be working properly and EPA’s inspection
on February 16, 2005 (Tr. 453). Therefore there are only 36 days of noncompliance,
which makes the days of noncoempliance multiplier 1.0.

. Among documents delivered to Mr. Cernero at the time of his visit to the Ram offices on

February 17, 2005, was an invoice trom Tank Liners, Inc., dated May 23, 1997, which
indicated that at least two of the three tanks at issue in Count 7 had been lined on that
date (Tr. 541- 42; RX 70). The third tank, referred to by counsel as the second tank (1.
550}, a STI-P3 tank of 4,000-gallon capacity, was apparently purchased and installed in
May of 1997.2 Mr. Cernero acknowledged that STI-P3 tarnks and lined tanks did not
need cathodic protection (Tr. 544-45). He pointed out, however, that metal components
such as manifolds and piping did require corrosion protection {Tr. 546).” Acknowledging
that the piping here was PV C plastic, he emphasized that the requirement is that any
metal component which routinely contains product and is in contact with the soil must be

cathodically protected. He testified that his concern was with the pump manifolds which

were in contact with the soil (Tr.546-47, 548-49). He emphasized that alf of the product
that comes out of the tank goes through the pump manifold and maintained, implausibly,
that a leak in the pump manifold was just as critical as a leak in the piping. In further
testimony, he opined that installing a cathodic protection on an STI-P3 tank could throw
the system “out of whack” (Tr. 550-51). Notwithstanding the conclusion that-only the
pump manifolds required cathodic protection, Mr. Cernero insisted that no change in his
penalty calculation was warranted (Tr. 550-51). However, 1 find that Mr. Cernero greatly
overstates the potential for harm on this count, given that by his owin admission, the 5T1-
P3 tanks and lined tanks did not need cathodic protection. Therefore, the matrix value
should be a moderate-moderate value of $500. The penalty calculation is therefore three
tanks times $500, multiplied by an ESM of 1, multiplied by the days of noncompliance
multiplier of 1, plus an economic benefit of 0. The recalculated penalty for Count 7 is

$1,500.

Count 8 alleges that Ram failed to “Test Automatic Leak Detectors Annually” for three
tanks at Citgo Thrif-T-Mart. Mr. Cernero described an Automatic Line Leak Detector as

b3 :
STI-P3 Tanks stand for *'Steel Tank Institute Specification for STi-P3 System of External Corroston
Protection of Underground Storage Tanks™ (40 C.F.R. § 280.2{.‘{(a)(2)). See also Cernero (Tr. 281).
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an electronic mechanism that prevents a catastrophic leak from a pressured jine if it
should break or be [subject to] a massive teak (Tr. 127). He testified that the Automatic
Line Leak Detector was very important and that it be checked annually to avoid a-
catastrophic leak {Tr. 128-29). He regarded the potential for harm and the extent of -
deviation from the requirements as major, resulting in a $1,500 penalty fromn the matrix.
fn this instance, the economic benefit component was evaluated for avoided costs and
detayed costs, but only avoided costs were considered (Tr. 127). He stated that he
assumed that conducting the test would cost approximately $100 per UST for each year
and using a discount rate of 7.8 perceunt, an inflation rate of three percent, a tax rate of
38.9 percent and 57 days of avoidance, he determined an avoided cost of $38.60 per '
detector for a total for the three tanks of $115.80 (Compl.’s Post-Hearing Brief p. 17).%
It is noted, however, that the Complaint (] 61) alleges and Mr. Cernero testified (Tr. 242)
that the tests were actually conducted on January 10, 2005, which is 57 rather than 94
days from the Wovember 14, 2004 anniversary date of the last Leak Delector Test.
Accordingly, the days of non-compliance multiplier for Count 81s 1.

41. Count 9 alleges that Ram failed to test pressure lines containing regulated substances
annually at Citgo Thrif-T-Mart as required by OAC 165:25-3-6(3) (A) (1} (40 CI'R
280.41(b)(1) (ii1)). The complaint alleges that an annual pressure line test was conducted
on November 14, 2003, making the anniversary date for the next test November 14,
2004. However, the next test was actually conducted on January 10, 2005 (Complaint §
64). As indicated in the preceding finding, this is 57 rather than 94 days beyond the
November 14 anniversary date for the test. Nevertheless, Mr. Cernero assumed for
penalty calculation purposes that the test was conducted on the date of his inspection,
February 16, 2005, resulting in 94 days of noncompliance, a Noncompliance Multiplier
of 1.5, and a proposed penalty for Count 9 of $6,041. As we have seen for Count 8, the
correct Noncompliance Multiplier for a 37-day delay is 1. Both the Automatic Leak
Detector and the pressurized lines, when tesied, passed. |

42. Ram employed a firm, Underground Service Company, to perform Automatic Leak
- Detector and Line Tightness testing at its facilities including Citgo-Thrif-T-Mart in

McAlester, OK (Tr. 507, 511-12;;RX 26). Mr. Richard Heck, the owner of Underground
Service Company, conducted those tests from approximately 2001 to the year of the
hearing. He performed Line Leak Detector and Line Tightness or pressure testing on
November 14, 2003. The tests are required to be performed annually, but when he
returned in November 2004, he found the water table was so high -- water was over the
top of the tank{s] — that he could not remove [eak detectors to do the line test without
allowing water into the tanks (Tr. 513-14). He returned to Citgo Thif-T-Mart in
Deceimnber and found that the same condition existed, i.e., the high water table precluded
conducting the tests. Asked if he brought a pump on either of his visits to the facility, he
replied in the negative, asserting that you are not supposed to pump water from a tank pit

¥ Mr, Cernero had previously calculated the economic benefit component based upon 94 days of
avoidance, November 14, 2004 to February 16; 2005. The evidence presented showed that the respective test for
Counts & and 9 was performed on January 10, 2005, which would reduce the days of avoidance to 57. This reduces
the economic benefit component from Counts 8 and 9. This adjustment was not made part of the recerd during the

hearing but was addressed by Conplainant in the Post-Hearing Brief.
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onto the ground (Tr. 522). He testified that the use of buckets or barrels would not be
practical. Mr. Heck returned on January 10, 2003, at which point the water levels had
subsided and he was able to complete the tests {Tr. 515, RX 24}, Based on these facts, it
is the opinion of this tribunal that Counts 8 and 9 qualify for a violator-specific
adjustment. The penalty guidance allows for 4 25% decrease to the matrix value based
on the violator’s (1) degree of cooperation or non-cooperation; (2) degree of willfulness
or negligence; (3) history of noncompliance; and (4) other unique factors. These faclors
ensure that penalties are assessed in a fair and consistent maunner that takes into account
case-specific differences. In the case at hand, the degree of willfulness or negligence
adjustment is appropriate, as 1t takes into account how much control the violator had over
events constituting the violation, such as whether the violation could have been prevented
or was beyond the owner/operator’s control, as in the case of a natural disaster. (C 12).
This is applicable here because Ram had no control over the large amount of rainfall that
caused the water table to rise so high that the Mr. Heck could not perform the required
tests. Complainant contends that Respondent could have removed the water and
performed the tests. However, Mr. Heck testified that he could not pump the water onto
the ground to remove it from the tank. He also testified that he could not pump the water
out of a tank pit into a bucket as suggested by Complainant, because there was so much
water, “we are talking barrels, we are not talking buckets” (Tr. 522). Ram certainly made
a good faith effort to have the lines tested in a timely fashion. Mr. Heck returned once a
month until he was able to perform the tests. Therefore, for Count 8, the gravity based
penalty from the matrix is $1,500, multiplied by 3 for the number of tanks, reduced by
25%, multiplied by | for the ESM, multiplied by 1 for the days of noncompliance
multiplier, is $3,375, plus the economic benefit of $115.80 {$38.60 times three tanks],

equals a recalculated penalty of $3,490.80 for Count 8. Similarly, for Count 9, $1,500

multiplied by the number of tanks (3), minus 25%, multiplied by 1 for the ESM,
multiplied by 1 for the noncompliance multiplier, plus the economic benefit of $38.60,

‘yields a penalty of $3,490.80.

. Count 10 involves the alleged failure o provide adequate spill prevention for one tank at

Goodwin’s One Stop. Mr. Cernero observed that ene of the spill buckets, had not just a
crack, but a gap in the wall of the bucket (Tr. 133). He stated that, if there were a spill, 1t
could result in [a release] and contamination [of the environment]. In calculating the
penalty for what he described as a spill bucket not being adequate enough, according to
the regulations, he testified that he felt it was a major potential for harm and a major

“deviation from the requirements resulting in a penalty from the matrix of $1,500. He

opined that it was very likely that you could actually have a release from this particular
spill bucket. Not knowing the length of time the gap in the spill bucket had existed, he
regarded the violation as one-day, resulting in a proposed penalty for Count 10 of 1,500.
I find that Mr. Cernero overstates the seriousness of the violation. Given the fact that it
was only one bucket with a crack, and there were no spills resulting from the cracked
bucket, the potential for harm should be reduced. Therefore, the matrix value should be
“modeérate-moderate” and the {otal penalty should be $500..

44, Cozhplainanl has withdrawn Count 11,
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